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MEMORANDUM
This matter is before the court on the notion of defendant John E
Potter, Postmaster General, to dismss. (Doc. 14.) The parties have
consented to the authority of the undersigned United States Mgi strate
Judge pursuant to 28 U.S.C. 8 636(c). (Doc. 24.) A hearing was held
on Novenber 1, 2006.

| . Background
Plaintiff Sherille S. Harris brought this action for racial and

gender discrimnation under Title VII of the Cvil Rights Act against
def endant John E. Potter, Postnaster General of the United States Postal
Service. (Doc. 1.) In her conplaint, plaintiff alleges that she tinely
filed a conplaint with the Equal Enploynment Opportunity Conmm ssion
(EEQC), received aright to sue letter on February 15, 2006, and fil ed
this suit within 90 days of that receipt, on April 28, 2006.

In the instant conplaint, plaintiff alleges that she has been
enpl oyed by defendant as a postal clerk, and she was the only African
American femal e at the Maryland Heights, Mssouri, Post Ofice in 1998,
when Tara Fow er was her supervisor. Plaintiff alleges that in 1998,
Fow er del eted her tinme clock punches. She alleges that in 2000, Fow er
moved her work repeatedly and disallowed plaintiff a paid [unch break.
Fowl er also allegedly nade plaintiff |eave the post office on many
occasi ons, one time grabbing her armand yelling raci st | anguage at her.
Plaintiff alleges she was suspended from work for seven days due to
incidents with Fow er, as well as 30 days because Fow er did not believe



she m ssed work for her son’s doctor’s appointment. After plaintiff
filed a grievance, she all eges Fow er harassed her.

Plaintiff alleges that her new supervisor, Karla Rose, denied her
a prompotion that she was entitled to, and that Rose said “I don’t get
mad, | get even.” Plaintiff alleges she conpl ai ned about the treatnent
but only received fewer work hours. About one tine per nonth, Rose
would treat plaintiff in a hostile manner. Plaintiff was the only
African American at that Post Office during this tine. She alleges that
Di ane Hubbard, a manager, knew about plaintiff’s treatnment and did
nothing to prevent it. Plaintiff alleges that white nal es were given
j obs and hours she was entitled to.

. Procedural Background

Title VIl provides that personnel actions affecting federal
government enployees be free of "any discrimnation based on race,
color, religion, sex, or national origin." 42 U S C. 8§ 2000e-16(a)
CGenerally, Title VII provides for federal judicial actions to vindicate
all egations of unlawful discrimnation, but only after federa
adm ni strative renedies are exhausted with respect to the clains to be
brought in court. 1d. 8 2000e-16(c); Watson v. O Neill, 365 F. 3d 609,
614 (8th Cir. 2004).

Plaintiff has filed charges of discrimnation with the Equal

Enpl oynent Qpportunity Comm ssion on three previous occasions and this
is her third |awsuit based on federal enploynent discrimnation

1. EEOC Conplaints
The first EECC conpl ai nt all eged race, col or and sex

discrimnation, specifically that (1) in 2001, supervisor Tara Fow er
deni ed her breaks on various occasions, (2) on April 30, 2001, Fow er
made derogatory remarks about her, and (3) on August 24, 2001, Fow er
made her performvarious jobs. (Doc. 16 Ex. D.) An Adm nistrative Law
Judge (ALJ) found that plaintiff had not been di scrim nated agai nst, and
plaintiff received her Notice of Final Action on June 13, 2003. The
O fice of Federal Operations (OFO denied plaintiff’'s appeal as being



untinmely on January 30, 2004, and notified her of her right to sue
within 90 days. (Doc. 16 Ex. E.)

Plaintiff’'s second EECC conplaint was filed on January 15, 2002.
(Doc. 16 Ex. G) She alleged she was “harassed and treated differently”
by Fowl er and cited an incident on January 15, 2002, when Fow er noved
Harris's work to another area. The ALJ found no discrimnation, and t he
OFO dismssed plaintiff's appeal as untinely on June 3, 2005, and
notified plaintiff of her right to sue. (Doc. 16 Ex. K.)

Plaintiff’'s third EECC conpl aint was fil ed on January 2, 2005. She
al l eges race, color, sex, and disability discrimnation. She char ged
that Karla Rose reduced her work hours by scheduling two white males to
work the hours she was originally scheduled to work. (Doc. 16 Ex. Q)

2. Federal Lawsuits

Plaintiff has brought three judicial actions in this court
pertaining to the above described conplaints. Plaintiff comrenced her
first action on June 17, 2004 (Cause No. 4:04 CV 753 CH)). Her
al l egations included clains fromher first and second EEOCC conpl ai nts.
Specifically, she alleges clains of discrimnation under Title VII,
based on race, because Fow er npbved her to anot her work area.

The court entered judgnent against plaintiff on Septenber 30, 2004.
In its order, the court found the 2001 all egati ons agai nst Tara Fow er
were tine-barred because of plaintiff’s failure to comence suit within
90 days after the January 30, 2004 OFO deci sion. The court further
found that these allegations were without nmerit and not of the severity
or frequency to constitute discrimnation, even if the clains were not
time-barred. Simlarly, the court found the January 15, 2002 all eged
acts by Fow er, that she noved plaintiff to a different work area, did
not rise to the level of discrimnation.

VWhile the first lawsuit was pending, plaintiff brought a second
suit in this court on Novenber 10, 2005 (Cause No. 4:05 CV 2109 CHJ).
Plaintiff alleged that supervisors Tara Fow er and Di ane Hubbard mnade
false affidavits, and again all eged the January 15, 2002 di scrim nation
by Fow er, when she noved plaintiff to a different area.



On Septenber 8, 2006, the court granted defendant’s notion to
di sm ss on several grounds. (Cause No. 4:05 CV 2109, Docs. 10, 11.)
First, the court found that the race and sex discrimnation clains were
identical to the clains asserted in plaintiff's first federal suit,
specifically the January 15, 2002 all egedly di scrim natory conduct. The
claim thus, was barred by res judicata. Second, all the clains were
ti me-barred because plaintiff failed to commence the action within 90
days of the June 3, 2005 Notice of Final Action fromthe second EEOC
conpl ai nt . Finally, plaintiff's clains of national origin and
disability discrimnation and retaliation were dismssed because
plaintiff failed to present these clains to the EEOCC and the court
| acked subject matter jurisdiction to hear them

3. Mtion to Disniss
In the instant case, defendant filed a partial notion to dismss,

arguing that plaintiff’s sex and race discrimnation clains are barred
by (1) the doctrine of res judicata and (2) plaintiff's failure to
exhaust her administrative remedies.! (Doc. 14.) Plaintiff’s only
claim not under attack by defendant’s nmotion is the allegation that
Karl a Rose discrimnated and/or retaliated against plaintiff by giving
overtime work to white, male enployees on August 21, 2004. (Doc. 1 at
19 34-37, 50-51, 60). This claimagainst Rose was the only allegation
accepted and investigated by the EECC in plaintiff’'s third EECC
complaint. (Doc. 16 Ex. Q)

I11. Discussion
In reviewing a conplaint under Federal Rule of Civil Procedure
12(b)(6), the court considers all facts alleged in the conplaint as true,
and construes the pleadings in the light nost favorable to plaintiff, as
t he non-noving party. Coleman v. Watt, 40 F.3d 255, 258 (8th Cir. 1994).

!Defendants initially argued a third basis for partial dismssal
of plaintiff’'s clains, specifically that plaintiff failed to file suit
in federal court within the statutorily prescribed 90-day limtations
peri od. 42 U.S.C. 8§ 2000e-16(c). However, at the hearing on the
pendi ng notion, defendant withdrew this argunent.
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A notion to dismss a conplaint should not be granted, unless it appears
beyond a doubt that plaintiff can prove no set of facts that would
entitle her torelief. 1d.; Conley v. G bson, 355 U S. 41, 45-46 (1957).

In their papers in support of and in opposition to defendant’s

partial nmotion to dismss, the parties subnmitted materials outside the
pl eadi ngs. Under Rule 12(b)(6), if the court considers extra-pleading
materials, the motion to dismss is considered a notion for sunmary
judgnment under Rule 56. The court will consider all of the materials
provi ded by the parties and consider the notion under Rule 56. ?

A Res Judi cata

Res judicata precludes a party from litigating clains that were
rai sed, or could have been raised, in a prior lawsuit if (1) the prior
judgnent was rendered by a court of conpetent jurisdiction; (2) the prior
judgnment was a final judgnent on the nerits; and (3) the same cause of
action and sanme parties or their privies are involved in both cases.
Banks v. Int'l Union Elec., Elec., Technical, Salaried & Mach. Wrkers,
390 F.3d 1049, 1052 (8th Cr. 2004) (citation omtted). A claimis
barred by res judicata if “it arises out of the same nucl eus of operative
facts as the prior claim” Id., 390 F.3d at 1052 (quoting Lane v.
Peterson, 899 F.2d 737, 742 (8th Gr. 1990)).

Res judicata i ncludes clains and defenses that were litigated in the

first action, in addition to matters that could have been litigated.
Nevada v. United States, 463 U S. 110, 129-30 (1983). However, cl ai ns
that did not exist at the tinme the first action was filed are not
pr ecl uded. Lundquist v. Rice Memil Hosp., 238 F.3d 975, 977 (8th Cr.
2001).

Plaintiff comrenced two previous judicial actions in this court, on
June 17, 2004, and Novenmber 10, 2005. Certain allegations nmade in the
instant action were made in one or both of the previous actions;

specifically, that Tara Fow er noved her work area on January 12, 2002,
based on race. This claimof discrimnation is barred, because plaintiff

2At the hearing, plaintiff’s counsel did not object to treating
this notion as one for sunmary judgnent under Rul e 56.
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unsuccessfully sued on it twice before. The prior judgnments were
rendered by a court of conpetent jurisdiction, the causes of action are
identical, there were final judgnments on the nerits, and the parties are
the sane. See Lundquist, 238 F.3d at 978.

Res judicata also bars bringing clains that could have been
[itigated. Nevada, 463 U. S. at 129-30. Any further clains plaintiff
alleges in her conplaint that were known to her at the tinme she filed

either her first, or second, federal |awsuit are al so barred.

VWhile plaintiff is correct that clainms not existing at the tine a
previous suit was filed are not barred by res judicata, plaintiff’s
conpl ai nt i ncludes clains of discrimnation based on factual allegations
that did exist at the tinme her first and second federal |aw suits were
filed, and even occurred before the January 2002 incident. Plaintiff
al | eges that she had been discrim nated agai nst since 1998. She all eges
that in 1998, Fow er deleted plaintiff’s clock punches. She alleges that
in 2000, Fower did not allow plaintiff to take a break and forced her
to clock out for a lunch break, and plaintiff was subsequently suspended
for this incident, and suspended for mssing work for other reasons.
Fowl er denmanded that plaintiff |eave work on many occasi ons, at |east one
of which occurred in 2000. (Doc. 1 at 3-4.)°3 These allegations
concerning Fow er “arise[] out of the sanme nucleus of operative facts”
i.e.; that Fow er’s conduct towards her was discrimnatory.

These all egations thus could have been raised in plaintiff’'s first
or second federal law suit. Therefore, all allegations relating to
incidents of racial or sex discrimnation occurring before the previously
filed lawsuits are barred by res judicata.* These include all allegations
agai nst Fow er; so, therefore, any discrimnation clains based on actions

3The conplaint contains various allegations for which plaintiff
provi des no dates. However, as noted above, this court may consider
matters outside the pleadings in determning this notion. The record
indicates that the followng the allegations in paragraphs 15, 20, and
21 of plaintiff’s conplaint occurred in 2000. (Doc. 16 Ex. D at 4.)
The allegations in plaintiff’s conplaint at paragraphs 16, 18, 19, and
23 occurred in 2001. (Doc. 16 Ex. D, 9, 5.)

4 Incidents occurring on or prior to the previously filed | awsuits
i ncl ude Paragraphs 13, 14, 15, 16, 18, 19, 20, 21, 22, and 23 in
plaintiff’s conplaint. (Doc. 1.)
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by Fower are barred by res judicata, and therefore, are subject to
di sm ssal . ?®

B. Exhausti on

Def endant also argues that any of plaintiff’s allegations of a
“continuing violation” are barred because plaintiff did not raise these
clains at the admnistrative |evel.

As stated above, before bringing suit under Title VII in federal
district court, a federal enployee first nust exhaust her adm nistrative
renedi es. To do so, a federal enployee must initiate contact with an
EEQCC counselor within forty-five days of the all eged discrimnatory act.

29 CFR §8 1614.105(a)(1). An empl oyee then nust file a fornal
conmplaint of discrimnation within fifteen days of receiving the notice
of right to file a formal conplaint. 29 CFR § 1614.105(d),
1614.106(b). This requirenent provides the EEOC wth the first

opportunity to investigate and attenpt to resolve the alleged
discrimnatory practices. Shannon v. Ford Mdtor Co., 72 F.3d 678, 684
(8th Cr. 1996).

Adm ni strative renedi es are deenmed exhausted as to all incidents of

discrimnation that are “like or reasonably related” to the allegations
of the admnistrative charge. Tart v. H Il Brehan Lunber Co., 31 F.3d
668, 671 (8th Cr. 1994). Wile a subsequent federal |awsuit need not
mrror the adm nistrative charges, “the sweep of any subsequent judici al

conmplaint may be [only] as broad as the scope of the EECC investigation
which could reasonably be expected to grow out of the charges of
discrimnation.” Duncan, 371 F.3d at 1025 (quoting Cobb v. Stringer, 850
F.2d 356, 359 (8th Cr. 1988)). Allegations outside the scope of the

Because the conplaint does not include dates for all of
plaintiff’s allegations, it is unclear when the allegations against
defendant that pertain to Karla Rose occurred. Her EECCfiling indicate
the reduction in work hours occurred on August 21, 2004. (Doc. 16 Ex.
Q) This occurred after her first lawsuit was filed, but not her second
| awsuit. However, because her previous |awsuits contain no allegations
with respect to Karla Rose, these factual allegations appear to be
different issues that have not been litigated on the merits. Banks, 390
F.3d at 1052. (same nucleus of facts). Further, defendant does not
nove to dismiss this claim
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EEOCC charge circunscribe the agency's investigatory and conciliatory
role, and further fail to provide the agency notice of the charge.
Wlliams v. Little Rock Mun. Water Whrks, 21 F.3d 218, 223 (8th Cr.
1994).

Here, the only claimbrought by plaintiff and investigated by the
EECC in her third EECC conplaint was the allegation that on August 21,

2004, supervisor Karla Rose discrimnated and/or retaliated agai nst her
by giving overtinme to white, male enployees instead of to her. (Doc. 1
at 9 34-37, 50-51, 60). Plaintiff argues that her allegations describe
di scrimnation of a continuing nature. But plaintiff never contacted an
EEOC counselor with respect to her “continuing violation” claim & See
Wedow v. Gty of Kansas City, Mssouri, 442 F.3d 661, 674 (8th G r. 2006)
(all egations of continuous discrimnation are not limted to one,

singular incident on specific day). Plaintiff’s EEOC conplaint was
limted to a single event on a single day, August 21, 2004.

Plaintiff, however, argues that the remaining clains in her
conmplaint are directly related to the clains in her third EECC conpl ai nt.
The court disagrees. None of the prior incidents which plaintiff clai med
made up this “pattern” were alleged in her third EEOCC conpl aint and were
neither in the scope of the investigation nor reasonably related to her
conpl ai nt . Plaintiff failed to provide notice to defendant of the
“continuing violation” claim and, therefore, failed to exhaust her
adm ni strative renedi es.

The only claim properly before this court is the allegation that
def endant di scrimnated against plaintiff on the bases of sex, race, and
retaliation when Karla Rose gave overtinme hours to two white, male
enpl oyees instead of to plaintiff on August 21, 2004. (Doc. 1 at 9 34-
37, 50-51, 60.) Plaintiff's allegations barred by res judicata are
Fow er deleted tinme clock punches (Id. at § 13); Fow er noved plaintiff’s
work and disallowed plaintiff a lunch break (1d. at Y 14, 15); Fow er
demanded plaintiff | eave the Post Ofice on several occasions (ld. at 91

5ln plaintiff’'s conpl ai nt, plaintiff al l eges  “continui ng
retaliation and discrimnation since 1998" (T 11) and a “continuing
action” (7 25). In plaintiff’s menmorandumin opposition to defendant’s

partial motion to dismss, plaintiff argues that a “pattern of
di scrim nati on” began in 2001.
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16, 19); Fow er yelled derogatory remarks at plaintiff (ld. at § 18);
plaintiff was suspended fromwork as a result of an incident with Fow er
(Id. at 9 20); plaintiff was suspended without pay (ld. at § 21); and
Fow er harassed plaintiff by noving her work to another area (l1d. at ¢
23). Further, plaintiff's allegations that defendant engaged in a
“continuing violation” (1d. at Y 11, 25) is barred by plaintiff’s
failure to exhaust her adm nistrative renedies. All of the other factual
al | egations that concern Rose discrimnating against her are al so barred
because plaintiff failed to raise them before the EECC.

The notion of defendant for partial dismssal, considered a notion
for partial summary judgment, is granted. An order in accordance wth
this menorandumis filed herew th.

/S/ David D. Noce
DAVI D D. NCCE
UNI TED STATES MAG STRATE JUDGE

Si gned on March 22, 2007.



